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Department of Energy § 1003.43 

submissions from third persons rel-
evant to any appeal provided that the 
appellant is afforded an opportunity to 
respond to all third person submis-
sions. In evaluating an appeal, the OHA 
may consider any other source of infor-
mation. The OHA on its own initiative 
may convene a conference or hearing 
if, in its discretion, it considers that 
such conference or hearing will ad-
vance its evaluation of the appeal. 

(2) If the OHA determines that there 
is insufficient information upon which 
to base a decision and if, upon request, 
the necessary additional information is 
not submitted, the OHA may dismiss 
the appeal with leave to refile within a 
specified time. If the failure to supply 
additional information is repeated or 
willful, the OHA may dismiss the ap-
peal with prejudice. If the appellant 
fails to provide the notice required by 
§ 1003.34, the OHA may dismiss the ap-
peal without prejudice. 

(b) The OHA may issue an order sum-
marily denying the appeal if— 

(1) It is not filed in a timely manner, 
unless good cause is shown; or 

(2) It is defective on its face for fail-
ure to state, and to present facts and 
legal argument in support thereof, that 
the DOE action was erroneous in fact 
or in law, or that it was arbitrary or 
capricious. 

(c) The OHA may deny any appeal if 
the appellant does not establish that— 

(1) The appeal was filed by a person 
aggrieved by a DOE action; 

(2) The DOE’s action was erroneous 
in fact or in law; or 

(3) The DOE’s action was arbitrary or 
capricious. 

§ 1003.37 Decision and Order. 

(a) Upon consideration of the appeal 
and other relevant information re-
ceived or obtained during the pro-
ceeding, the OHA shall enter an appro-
priate order, which may include the 
modification of the order that is the 
subject of the appeal. 

(b) The Decision and Order shall in-
clude a written statement setting forth 
the relevant facts and the legal basis of 
the Decision and Order. The Decision 
and Order shall state that it is a final 
order of the DOE of which the appel-
lant may seek judicial review. 

(c) The OHA shall serve a copy of the 
Decision and Order upon the appellant, 
any other person who participated in 
the proceeding, and upon any other 
person readily identifiable by the OHA 
as one who is aggrieved by such Deci-
sion and Order. 

Subpart D—Stays 

§ 1003.40 Purpose and scope. 

(a) This subpart establishes the pro-
cedures for applying for a stay. It also 
specifies the nature of the relief which 
may be effectuated through the ap-
proval of a stay. 

(b) An application for a stay will be 
considered if it is incident to a submis-
sion over which OHA has jurisdiction. 
An application for stay may also be 
considered if the stay is requested 
pending judicial review of an order 
issued by the OHA. 

(c) All applicable DOE rules, regula-
tions, orders, and generally applicable 
requirements shall be complied with 
unless and until an application for a 
stay is granted. 

§ 1003.41 What to file. 

A person filing under this subpart 
shall file an ‘‘Application for Stay’’ 
which should be clearly labeled as such 
both on the application and on the out-
side of the envelope in which the appli-
cation is transmitted. The application 
shall be in writing. The general filing 
requirements stated in § 1003.9 shall be 
complied with in addition to the re-
quirements stated in this subpart. 

§ 1003.42 Where to file. 

An Application for Stay shall be filed 
with the OHA at the address provided 
in § 1003.11. 

§ 1003.43 Notice. 

(a) An applicant for stay shall notify 
each person readily identifiable as one 
who will be directly aggrieved by the 
OHA action sought that it has filed an 
Application for Stay. The applicant 
shall serve the application on each 
identified person and shall notify each 
such person that the OHA will receive 
and endeavor to consider, subject to 
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